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JURISDICTIONAL STATEMENT
This is an appeal from an order on taxable costs, which forms part of a jury verdict
judgment in favor of the Defendant. The subject matter of the jury trial was a civil action
in negligence, which sounded in tort. The Utah Supreme Court has jurisdiction of this
appeal pursuant to Utah Code Ann. § 78-2-2(3)(j). The Supreme Court, pursuant to its
authority under §78-2-2(4), transferred this matter to the Utah Court of Appeals. The
Utah Court of Appeals has jurisdiction over matters transferred to it by the Supreme
Court, including this matter, pursuant to Utah Code Ann. §78-2a-3(2)(j).
STATEMENT OF ISSUE AND STANDARD OF REVIEW
Issue: Whether the trial court abused its discretion in taxing as costs, in favor of
the defendant, Mr. Hansen, his costs for trial exhibits.
Standard of Review: The Utah Supreme Court "has consistently held that a trial
court's decision to award the prevailing party its costs will be reviewed under an abuse of
discretion standard." Young v. State, 2000 UT 91, f i , 16 P.2d 549, 551.
Preservation: This issue was preserved in the trial court by the Plaintiff, Mrs.
Fielden, having filed a memorandum in opposition to defendant's motion for costs and
disbursements. (R at 423).
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Rules:
Utah Rules of Civil Procedure, Rule 54(d)(1): Costs, (d)(1) To whom awarded.
Except when express provision therefor is made either in a statute of this state or in these
rules, costs shall be allowed as of course to the prevailing party unless the court otherwise
directs; provided, however, where an appeal or other proceeding for review is taken, costs

of the action, other than costs in connection with such appeal or other proceeding for
review, shall abide the final determination of the cause. Costs against the state of Utah, its
officers and agencies shall be imposed only to the extent permitted by law.
STATEMENT OF THE CASE
Nature of Case and Course of Proceedings
This appeal is the result of the Appellant's ("Mrs. Fielden,f) appeal of right
following a jury trial in which Mrs. Fielden was the plaintiff. The jury verdict in the trial
was in favor of the defendant and Appellee, Mr. Hansen (hereinafter "Mr. Hansen"). (R
at 415). Mr. Hansen presented a motion for costs and disbursements. (R at 417). Mrs.
Fielden filed an opposition to the motion for costs and disbursements (R at 423), which
was followed by a reply memorandum by Mr. Hansel. (R at 431). The trial court granted
Mr. Hansen's motion for costs and disbursements, awarding him all costs sought. (R at
439). Mrs. Fielden now appeals the award of costs for Mr. Hansen's trial exhibits.
Relevant Facts
Mrs. Fielden was involved in an automobile accident caused by Mr. Hansen. A
jury trial was held on June 1, 2004 through June 3, 2004. (R at 371) on the issue of
damages only. The empaneled jury signed a special jury verdict form, in which it found
that Mrs. Fielden had not suffered permanent disability or permanent impairment and did
not have more than $3,000.00 in medical bills which could be attributed to the automobile
accident caused by Mr. Hansen. (R at 415). Judgment on the jury verdict was signed by
the trial court on July 6, 2004, in favor of Mr. Hansen. This judgment awarded Mr.

2

Hansen his costs of court, in an amount to be determined by the court. (R at 427).
Mr. Hansen presented two demonstrative trial exhibits during the trial of this
matter, which were an enlargement of photographs and an enlargement of medical bills,
listed as "Photographic Exhibit" and "Medical Exhibit" in his memorandum of costs and
disbursements. (R at 419).
On June 17, 2004, Mr. Hansen served a motion and a verified memorandum of
costs and disbursements upon Mrs. Fielden. (R at 417 - 422). Mrs. Fielden filed a
memorandum in opposition to Mr. Hansen's motion for costs, specifically challenging Mr.
Hansen's claim to costs for depositions and costs for the two trial exhibits. (R at 423),
followed by Mr. Hansen's reply memorandum (R at 431). On August 19, 2004, the trial
court entered its decision as a minute entry, awarding Mr. Hansel all costs of court which
he claimed. (R at 439). The final order on the jury verdict was filed on November 1, 2004
and entered into the registry of judgments on November 2, 2004. (R at 442).
SUMMARY OF ARGUMENTS
MR. HANSEN IS NOT ENTITLED TO AN AWARD OF COSTS FOR TRIAL
EXHIBITS
Mr. Hansen is not entitled to be awarded his costs for trial exhibits used in trial.
For the trial court to award Mr. Hansen the costs of his photographic exhibit and his
medical exhibit is, as a matter of law, an abuse of the discretion granted to the trial court
in awarding costs of court. The award of these two costs, totaling $194.88, should be
reversed.
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ARGUMENT
MR. HANSEN IS NOT ENTITLED TO AN AWARD OF COSTS FOR TRIAL
EXHIBITS
Mr. Hansen is not entitled to be awarded his costs for trial exhibits used during the
trial in this matter. Mr. Hansen is claiming as taxable costs of court, his cost for two
exhibits which are delineated in his memorandum for costs and disbursements, as
"Photographic Exhibit" and "Medical Exhibit." (R at 419). The trial court has discretion
in awarding taxable costs to the prevailing party. Young v. State, 2000 UT 91, ^[4. The
trial court, however, abused its discretion by awarding Mr. Hansen his costs for his two
trial exhibits, in the amount of $194.88.
Costs for trial exhibits are not taxable as costs of court. In Coleman v. Stevens,
2000 UT 98, the trial court awarded the prevailing party his costs for depositions, expert
witness fees, and costs for trial exhibits. The Utah Supreme Court reversed the trial
court's award of all costs. Specifically, on the issue of the trial exhibits, the Supreme
Court stated, "Trial exhibits are expenses of litigation and not taxable as costs[,]" and
concluded that the trial court exceeded its permitted range of discretion in awarding the
prevailing party his costs for trial exhibits. Coleman at ^f 14.
The Utah appellate courts have long held to this line of ruling regarding awarding
the costs of trial exhibits to the prevailing party. In Frampton v. Wilson, 605 P.2d 771
(Utah 1980), the Utah Supreme Court grappled with this issue. The Frampton Court first
quoted Utah Rules of Civil Procedure, Rule 54(d)(1), "'Except when express provision
4

therefor is made either in statute of this state or in these Rules, costs shall be awarded as
of course to the prevailing party unless the Court otherwise directs..."5 Frampton at p.773.
The Court went on to note that "[c]osts were not recoverable at common law, and are
therefore generally allowable only in amounts and in the manner provided by statute." Id
atp.773.
Where there is no statute or rule governing a specific cost, then taxation of a cost is
within the sound discretion of the trial court. Stevenett v. Wal-Mart Stores, Inc., 1999 UT
App. 80, f 36, 977 P.2d 508, 516. The trial court, however, also has the duty of guarding
against any excesses or abuses in the taxing of costs. Frampton at 773-74. The appellate
courts have allowed the costs of depositions as taxable costs, even thought there is no rule
or statute allowing such, if certain conditions are shown by the requesting party. ("The
general rule regarding the recovery of deposition costs is that a party may recover
deposition costs as long as the 'trial court is persuaded that [the depositions] were taken
in good faith, and in the light of the circumstances, appeared to be essential for the
development and presentation of the case'" Young v. State, 2000 UT 91, ^[ 16 (quoting
Highland Constr. Co. v. Union Pac R.R. Co.. 683 P.2d 1042, 1051(Utah 1984) (quoting
Frampton, 605 P.2d at 774))). Nevertheless, the appellate courts have warned that
because costs of depositions can be allowed under certain circumstances, it does not open
the door to allow the costs of trial exhibits such as contour models, photographs and
certified copies, as taxable costs. (Young, 2000 UT 91,^21., Frampton 605 P.2d at 774).
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Trial exhibits may be very useful in trial, and may even be considered necessary by
the party presenting the trial exhibits. Nevertheless, the Utah appellate courts have
consistently ruled that such items, even though necessary, are not properly taxable as
costs, but rather are litigation expenses. The Utah Supreme Court stated in Frampton, 605
P.2d at 774 (footnotes omitted):
There is a distinction to be understood between the legitimate and taxable "costs"
and other "expenses," of litigation which may be ever so necessary, but are not
properly taxable as costs. Consistent with that distinction, the courts hold that
expert witnesses cannot be awarded extra compensation unless the statute
expressly so provides.
The same principle applies to the extra expense incurred in serving the subpoena
on the insurance company and to the miscellaneous expenses of $395 for the
contour model, the photographs and the certified copies of documents.
And in Young, 2000 UT 91, ^ 21, stated:
We explained that there may be expenses associated with litigation that are
necessary, but which nonetheless are not properly taxable as costs.
When the issue of awarding litigation expenses as taxable costs has been reviewed
in Utah, the appellate courts have consistently ruled, in cases where such expenses were
awarded as taxable costs, that the trial court had exceeded its permitted range of
discretion by doing so. ("[I]t is necessary that the judgment for costs which are in excess
of the amounts provided by statute, and the claimed miscellaneous expenses, be
vacated. .." Frampton, 605 P.2d at 774); ("In this case, the expenses the hospital incurred
in obtaining the exhibits, while possibly necessary, are not recoverable as costs. The trial
exhibits at issue here are the type of 'other' expenses we specifically stated were not
recoverable as costs in Frampton. The law does not allow such a recovery, and the trial
court exceeded the permitted range of discretion in awarding the hospital $1,496.83 for
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trial exhibits." Young, 2000 UT 91,1J22); ("Trial exhibits are expenses of litigation and
not taxable as costs. We therefore conclude that the trial court exceeded the permitted
range of discretion in awarding these expenses to Dr. Stevens." Coleman, 2000 UT 98,
TJ14, (internal citations omitted)); ("Qwest sought and obtained an award of costs incurred
for preparation of poster-board exhibits depicting statutes and portions of pleadings. That
Qwest chose to have these documents reproduced on poster board does not make them a
'necessary disbursement' under rule 54(d) of the Utah Rules of Civil Procedure.
Under our previous interpretation of this provision, we reverse the award of costs for trial
exhibits. Trial exhibits are expenses of litigation and not taxable as costs.' As in
Coleman, c[w]e therefore conclude that the district court exceeded the permitted range of
discretion in awarding these expenses....' Accordingly, we reverse the award of costs."
Beaver v. Qwest. 2001 UT 81 2001, ^24-25, 31 P.3d 1147, (internal citations omitted)).
In Young, the Supreme Court restated the holding, in very precise terms, "[A ]mounts paid
for trial exhibits, as a matter of law, are not recoverable 'costs' of litigation, but are
merely expenses of litigation." Young, 2000 UT 91, ^|23.
In Cornish Town v. Koller, 817 P.2d 305, the opposite of the above situations
occurred. The prevailing parties asked for an awarded of $2,252.00 in costs for the
preparation and presentation of "photographic maps, graphic exhibits, and transcripts of
pretrial hearing that were used at trial." Cornish Town at 316. Rather, they were awarded
only $74.00. The Utah Supreme Court upheld this award, stating that there was no abuse
of discretion, reiterating that in Frampton v. Wilson, similar items were not properly
taxable as costs. Id.
In the present matter, that Mr. Hansen opted to enlarge a photograph and a
document does not make the costs of such necessary disbursements under rule 54(d) of
the Utah Rules of Civil Procedure. These exhibits are his own litigation expenses and not
taxable as costs to Mrs. Fielden. The trial court, as a matter of law, exceeded its
permitted range of discretion in awarding these costs as taxable costs to Mr. Hansen.
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CONCLUSION
Mr. Hansen, as a matter of law, is not entitled to be awarded as taxable costs, his
expenses for the production of his two trial exhibits. The trial court exceeded its
permitted range of discretion in awarding these costs to Mr. Hansen. The award of these
costs, in the amount of $194.88, should be reversed. Mrs. Fielden should be awarded her
costs of appeal.
Respectfully submitted this >^c f day of June^2005.

Carlos J. Clark
Attorney for Appellant
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CERTIFICATE OF SERVICE

I, Carlos J. Clark, certify that on t h i s ^ / / day of June, 2005,1 served two copies
of the attached Brief of Appellant upon the Kristin VanOrman, counsel for the Appellee,
by mailing them first class priority mail with sufficient postage prepaid to the following
address:
Kristin VanOrman
Strong & Hanni
3 Triad Center 5th Fir
Salt Lake City, Ut, 84180

Carlos J. Clark
Attorney of Record for Appellant
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ADDENDUM A

'mm DISTRICT 30U&I
Third Judicial District

JUN 18 ?Zk
Kristin A. VanOrman (Bar No. 7333)
Robert W. Harrow (Bar No. 9814)
STRONG AND HANNI

Attorneys for Defendant
3 Triad Center, Suite 500
Salt Lake City, UT 84180
Telephone: (801)532-7080
Facsimile: (801)596-1508

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

BETTY FIELDEN,

Plaintiff,

DEFENDANT'S MOTION FOR
COSTS AND DISBURSEMENTS

vs.
Civil No. 010907198

BRENT C. HANSEN,

Defendant.

Judge Glenn K. Iwasaki

In accordance with Rule 54(d) of the Utah Rules of Civil Procedure, defendant
moves the above-entitled court for an award of costs and disbursements in the amount of
$1,043.06 that were necessarily incurred in the defense of this action.

Counsel's

Memorandum of Costs and Disbursements is submitted herewith and incorporated herein
by reference.

nrvdAnQ noons

DATED

this

day of

,2004.
STRONG & HANNI

^. VanOrman
Attorneys for Defendant

004409.00905
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ADDENDUM B

f ILIB DISTRICT COURT
Third Judicial District

JUM 1 8 2Q0i,
-/

Kristin A. VanOrman (Bar No. 7333)
Robert W. Harrow (Bar No. 9814)

;%Ag

I^KE COUNTY

""

'"''"'"''"

Deplete*

STRONG AND HANNI

Attorneys for Defendant
3 Triad Center, Suite 500
Salt Lake City, UT 84180
Telephone: (801)532-7080
Facsimile: (801)596-1508
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

BETTY FIELDEN,
DEFENDANT'S MEMORANDUM OF
COSTS AND DISBURSEMENTS

Plaintiff,
vs.

Civil No. 010907198

BRENT C. HANSEN,

Defendant.

Judge Glenn K. Iwasaki

Kristin A. VanOrman, attorney for the defendant herein, submits the following costs
and disbursements necessarily incurred in the defense of this matter:
Court Costs
Jury Demand

$50.00

Sub Total:

$50.00
Trial Exhibits

Photographic Exhibit

004409.00905

$ 91.94

Medical Exhibit

102.94

Sub Total

$194.88
Witness Depositions

Betty Fielden
Vernon Cooley, M.D.
Jeffrey States, D.C.

224.55
169.65
262.95

Sub Total:

$657.15
Records Depositions

IHC Health Center, Sandy
Monte Layton, D.C.
University of Utah Health Network
Lynn Rasmussen, M.D.
Sub Total

30.00
59.50
27.00
24.53
$141.03

Total Costs & Disbursements:

STATE OF UTAH

)

County of Salt Lake

:ss.
)

$1.043.06

Kristin A. VanOrman, being duly sworn, upon oath deposes and states that she is
the attorney for the defendant in the above-entitled action and as such, is informed relative
to the costs and disbursements; that the items in the above memorandum are true and
correct on the basis of her knowledge and belief; that said disbursements have been
necessarily incurred in the defense of this action.

DATED

this

day of

\J^

2004.

Kristin A: VanOrman
Attorney for Defendant

On the / 6

day of

<^Ap¥^

, 2004, before me, a notary public,

personally appeared Kristin A. VanOrman, personally known to me to be the person whose
name is subscribed to on this instrument, and acknowledged that she executed the same.

^TUKea^^^jpi

004409 00905
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Signature and Seal

ADDENDUM C

1 « § DISTRICT C S I I 1
Third Judicial District
JUM 1 8 ::3«i
&'

»•••

'. , / / ^
By.!™

.

.

-

••

• - • » ' •

: ;

, - • *

J A L T I U ' K E COUNTY
——„___™—

/

~—™~Daputy Ctei

Kristin A. VanOrman (Bar No. 7333)
Robert W. Harrow (Bar No. 9814)
STRONG AND HANNI

Attorneys for Defendant
3 Triad Center, Suite 500
Salt Lake City, UT 84180
Telephone: (801) 532-7080
Facsimile: (801)596-1508

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

BETTY FIELDEN,

Plaintiff,

CERTIFICATE OF SERVICE

vs.
Civil No. 010907198

BRENT C. HANSEN,

Defendant.

Judge Glenn K. Iwasaki

Kristin A. VanOrman, attorney for the defendant herein, hereby certifies that
defendant's Motion for Costs and Disbursements, Memorandum, and this Certificate, were
served upon the following by mail, postage fully pre-paid, on the l i b

day of June, 2004:

Carlos J. Clark
1640 West 500 South, Suite D
Salt Lake City, UT 84104
STRONG & HANNI

Kristin A. VanOrman
Attorneys for Defendant

ADDENDUM D

FUEB DISTRICT COURT
Third Judicial District
JUN 2 8 2004
7^

-.SALT LAKE COUNTY

T i f I (i f , w , | . i

,'

.-- /

*

CARLOS J. CLARK, PC (8480)
Attorney at Law
1640 West 500 South, Suite D
Salt Lake City, Utah 84104
Tel: (801) 972-2648
Fax: (801) 907 - 7638

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

BETTY FIELDEN,
Plaintiff,

MEMORANDUM IN OPPOSITION
TO DEFENDANT'S MOTION
FOR COSTS AND DISBURSEMENTS

vs.
Case No. 010907198
BRENT C. HANSEN,
Judge: Glenn K. Iwasaki
Defendant,

COMES NOW the Plaintiff, through her counsel of record, and submits the following
objection to the defendant's Motion for Costs and Disbursements and Defendant's Memorandum
of Costs and Disbursements, and moves the Court to tax the appropriate cost of court as provided
by Rule 54(d) of the Utah Rules of Civil Procedure.

ARGUMENT
In the Defendant's Memorandum of Costs and Disbursements, the Defendant claims costs
of the two trial exhibits used, as taxable costs. Exhibits are not taxable as costs of court. The
generally accepted rule is that costs include only those fees which are required to be paid to the
court and to witnesses, and for which the statutes authorize inclusion in a judgment. Frampton v.
Wilson, 605 P.2d 771, 774 (Utah 1990). This principle, with regards to trial exhibits not being
taxable as costs, was made unequivocally clear in Coleman v. Stevens, 2000 UT 98, f 14 in
which the Utah Supreme Court stated: "Trial exhibits are expenses of litigation and not taxable
as costs." See also Young v. State, 2000 UT 91, % 22.
Next, the Defendant has included the costs of deposing the Plaintiff, Dr. Vernon Cooley,
M.D., and Dr. Jeffrey States, D.C. as taxable costs. The costs of depositions are not
automatically taxable as costs of court. The party who prevails at trial carries the burden of proof
to demonstrate that the taking of depositions were reasonably necessary and the burden of so
demonstrating is upon the party claiming such expenses as costs. See John Price Associates, Inc.
v. Davis, 588 P.2d 713, 715 (Utah 1978).
The party claiming costs of court for depositions must, then, demonstrate that "the
depositions are taken in good faith, and are essential to the party's development and presentation
of its own case, either because the depositions were used in a meaningful way at trial, or because
the development of the case was of such a complex nature that the information provided in the
deposition could not have been obtained through less expensive means of discovery." Coleman
at ^ 11, emphasis added. The Defendant has not put forth a single argument to show that the
depositions were essential and were taken in good faith. Furthermore, these elements cannot be
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met simply because a deposition was used at trial, regardless of which party used the deposition
in trial. In Young v. State at ^f 9, the Utah Supreme Court concluded that "the fact that the
plaintiff [the non-prevailing party] read the depositions of her attending doctors into the record is
insignificant to the determination of whether copies of the deposition were essential to
defendant's case."
The costs of taking a deposition should be distinguished from the costs of obtaining
certified copies of a deposition. While the taking of a deposition may sometimes be taxable as
costs if the requisite elements are proven, the costs of obtaining the certified copies of the
deposition are not taxable costs, rather they are costs of litigation. In Young at f 21, the Court
reiterated its holding in Frampton, that "certified copies of documents were not taxable as costs."
"The award of costs should be narrowly made to guard against abuse by those better
equipped lest costs of seeking Justice become prohibitive for the financially ill equipped."
Highland Construction Co. v. Union Pacific Railroad. 683 P.2d 1042, 1051 (Utah 1984), restated
again in The Board of Comm'rs of Utah State Bar v. Peterson, 937 P.2d 1263, (Utah 1997).
CONCLUSIONS
The Defendant has failed to prove, or even muster any evidence, that the depositions were
taken in good faith and were essential to the development and presentation of the Defendant's
case. Further, the costs of litigation expenses such as trial exhibits and certified copies are never
allowed as costs of court, even thought they might be necessary. Therefore, the Defendant
should be awarded only those costs which are in compliance with Rule 54 (d) of the Utah Rules
of Civil Procedure as awardable costs, which are the jury demand of $50.00 and the "Records
Depositions" which amount to $141.03. All other costs presented in the Defendant's motion
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should be denied.
DATED T H I S ^ ^ f day of June, 2004
CARLOS J. CLARK, PC

Carlos J. Clark
Attorney for Plaintiff
CERTIFICATE OF SERVICE
I hereby certify that I mailed a true and correct copy of the Memorandum In Opposition to
Defendant's Motion for Costs and Disbursements, first class mail postage prepaid, this
day
of June 2004, to the following:
Kristin A. VanOrman
Robert W. Harrow
Strong & Hanni
3 Triad Center, Suite 500
Salt Lake City, Utah 84180

Carlos J. Clark
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ADDENDUM E

FILED DISTRICT COURT
Third Judicial District

Kristin A. VanOrman (Bar No. 7333)

. <J0L - 6 20(ft

STRONG AND HANNI

Attorneys for Defendant
3 Triad Center, Suite 500
Salt Lake City, UT 84180
Telephone: (801)532-7080
Facsimile: (801)596-1508

Deputy Cierk

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

BETTY FIELDEN,
JUDGMENT ON THE JURY VERDICT

Plaintiff,
vs.
Civil No. 010907198
BRENT C. HANSEN,

Judge Glenn K. Iwasaki
Defendant.

The above-entitled matter came on for trial before the Honorable Glen Iwasaki on
June 1,2 and 3,2004. The plaintiff and defendant presented evidence by way of witness
testimony and exhibits. At the close of evidence, the parties rested, the Court instructed
the jury on the law, the parties argued the matter through counsel, and submitted the
matter to the jury by way of special verdict. The jury returned the following special verdict:

1.

The parties agree that Brent Hansen was negligent. Considering all of the

evidence in this case, do you find from a preponderance of the evidence that the

negligence of the defendant, Brent Hansen, was the proximate cause of the plaintiff's
claimed injuries?
ANSWER:

Yes.

If your answer to Question No. 1 is "No", do not answer the remaining questions.
If your answer to Question No. 1 is "Yes," please continue.
2.

From a preponderance of the evidence, did the plaintiff sustain a permanent

disability or a permanent impairment as a proximate result of the accident?
ANSWER:
3.

No.

From a preponderance of the evidence, has the Plaintiff Betty Fielden

sustained $3,000 or more in medical expenses as a proximate result of the accident?
ANSWER:

No.

If your answers to Questions Number 2 and 3 are both "No", do not answer
Question Number 4.
4.

State from a preponderance of the evidence the amount of special and

general damages sustained by Plaintiff Betty Fielden as a result of the accident:
ANSWER:

(Left blank as instructed.)

Dated this 3rd day of June, 2004.

/s/
Foreperson

Based upon the jury verdict herein, the Court being fully advised on the premises,
and for good cause appearing, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:
1.

The plaintiffs Complaint is hereby dismissed, no cause of action, pursuant

to the jury verdict.
2.

The defendant is awarded costs and judgment is therefore entered in favor

of Brent Hansen against the plaintiff, Betty Fielden, in an amount to be determined by the
Court.
DATED

this

O

day oUiw^/2004.
BY THE

C

Honorable Glenn Iwasaki
Third District Court Judge

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the
correct copy of the foregoing

JUDGMENT

day of June, 2004,a true and

was served by mail, postage fully prepaid, upon

the following:

Carlos J. Clark
1640 West 500 South, Suite D
Salt Lake City, UT 84104
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ADDENDUM F

Kristin A. VanOrman (Bar No. 7333)
STRONG AND HANNI

Attorneys for Defendant
3 Triad Center, Suite 500
Salt Lake City, UT 84180
Telephone: (801)532-7080
Facsimile: (801)596-1508

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

BETTY FIELDEN,

Plaintiff,

DEFENDANT'S REPLY MEMORANDUM
IN RE: MOTION FOR COSTS AND
DISBURSEMENTS

vs.
BRENT C. HANSEN,

Defendant.

Civil No. 010907198
Judge Glenn K. Iwasaki

Counsel for the defendant replies to the plaintiff's Memorandum in Opposition to
Defendant's Motion for Costs and Disbursements.
Plaintiff objects specifically to the allowance of deposition costs and trial exhibits on
the grounds that the defendant has not established that the depositions were taken in good
faith or that such costs were necessary to the development of his case.

Plaintiff does not dispute the Court's discretion in allowing these costs if a showing
is made that the depositions were, in fact, taken in good faith and essential to the
development of defendant's case.
The standard of allowing deposition costs has traditionally been whether said
depositions were used at trial. Highland Const. Co. v. Union Pacific R. Co., 683 P.2d 1042
(Utah 1994). The case of Youno v. State. 2000 UT 91, cited in plaintiff's opposing brief
reference this standard but added that the deposition need not be used at trial for the
expense to be recoverable so long as other criteria were met.
The deposition costs sought to be recovered by the defendant were indeed used
at trial in the presentation of defendant's case. The plaintiff argued that the defendant's
use of the depositions at trial did not necessarily mean the associated costs were
recoverable, but offered no valid explanation in that regard. Specifically, plaintiff ignored
the language of the Supreme Court when it stated that in order to be recoverable, the
deposition must be used in some meaningful way in the presentation of the defendant's
case. Young fl 7. There is no dispute that the use of all depositions during trial was
meaningful and necessary to the presentation of defendant's case.
There are several distinctions between the deposition costs reversed by the
appellate court in Young and those sought to be recovered by defendant in this matter.
The treating doctors who were deposed in the Young matter were also employees of the
defendant which meant that the information obtained through deposition could have easiy
been obtained in a less expensive manner. Neither of the experts who were deposed in

the instant case were related to the defendant in such a way and their testimonies were
not available except through deposition. Additionally, it was the plaintiff"in Young who used
the depositions of these treating providers in the presentation of her case. The defendant,
who sought to recover the costs, did not use the depositions. In the case at bar, the
defendant used the depositions in the presentation of his own case.
During the trial of the instant case, there was little dispute regarding the
exacerbation of the plaintiff's chronic, pre-existing back problems as a result of the
underlying accident. The defendant argued, and the plaintiff's experts agreed, that the
plaintiffs exacerbation resolved back to pre-accident status after four months of treatment.
The primary issue before the Court was the plaintiff's claim that she injured her shoulder
as a result of the accident. Dr. Cooley treated the plaintiff for her shoulder condition and
did not offer evidence through is records regarding the etiology of her condition. Defendant
was required to take Dr. Cooley's deposition in order to establish his opinion regarding the
relationship between the accident and plaintiff's shoulder condition. Dr. Cooley was unable
to testify at trial so his deposition testimony was read into the record as part of the
defendant's case.
Defendant argues that Dr. States' deposition was also necessary to the
development and presentation of defendant's case. Dr. States issued an expert report that
failed to address the primary issue in this matter; i.e., whether, in his opinion, the plaintiffs
shoulder condition was related to the subject accident. Even more importantly, Dr. States
is a chiropractor who attempted to offer a biomechanical opinion in his report. Dr. States'

deposition was necessary in order for defendant's counsel to establish his qualifications
to act as such an expert. During the course of the deposition, counsel for the defendant
was required to reference Dr. States' deposition on a number of occasions.
The third deposition taken by defendant's counsel was that of the plaintiff in this
matter. Counsel argues that this deposition was also necessary to the development of
defendant's case in order to establish the specifics of the plaintiff's alleged injuries and the
damages that she alleged as a result of said injuries. This deposition was used during the
course of trial because the certain parts of the testimony offered by the plaintiff during her
deposition were inconsistent with her trial testimony.
With regard to the exhibits, defendant agrees that the Court has jurisdiction to allow
the disbursement of $194.88 and that defendant has the burden to prove that the
expenses were reasonably necessary. In that regard, the defendant argues that this
relatively small expense was for a photographic exhibit used by both parties and a joint
exhibit of medical records. Other exhibits used by the defendant in the presentation of his
case were not included as defendant did not believe they met the criteria for the court's
discretion.
CONCLUSION

The Court has absolute discretion to aware disbursements for depositions and trial
exhibits that are not provided for by statute. Defendant defers to the standards established
by the appellate courts in Highland Const. Co. v. Union Pacific R. Co.. supra, Morgan v.
Morgan. 795 P.2d 684 (Utah App. 1990), and Frampton v. Wilson. 605 P.2d 771, along

with the cases cited in plaintiff's brief.

Defendant has established that the three

depositions were taken in good faith and were absolutely necessary to the development
and presentation of the defendant's case at trial. Further, the exhibits were jointly and
mutually agreed to by the parties. The associated costs were incurred aby the defendant
in good faith in order to present his case to the jury in this matter.
Defendant therefore requests this court enter an order awarding costs and
disbursements in the amount of $1,043.06 as detailed in the defendant's original
memorandum,
DATED

this

\Q

,2004.

day of

^. VanOrman
Attorneys for Defendant
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the ^

day of LJHJJIM

, 2004,a

true and correct copy of the foregoing REPLY MEMORANDUM was served by mail, postage
fully prepaid, upon the following:
Carlos J. Clark
1640 West 500 South, Suite D
Salt Lake City, UT 84104
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ADDENDUM G

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
BETTY FIELDEN

MINUTE ENTRY
Plaintiff

Case No. 010907198
JUDGE GLENN K. IWASAKI

vs
BRENT C. HANSEN

Date: AUGUST 19, 2004
Defendant

THE COURT HAS REVIEWED DEFENDANT'S MOTION FOR COSTS AND
DISBURSEMENTS, DEFENDANT'S MEMORANDUM OF COSTS AND DISBURSEMENTS,
PLAINTIFF'S OPPOSITION MEMO AND DEFENDANT'S REPLY MEMO AND GRANTS
DEFENDANT'S MOTION.
PLAINTIFF CONCEDES THAT $50.00 JURY DEMAND AND $141.03 FOR
RECORDS DEPOSITIONS SHOULD BE AWARDED; HOWEVER, PLAINTIFF
CONTESTS THE REMAINING CHARGES.

THE DEFENDANT IN REPLY HAS

SATISFIED THE COURT THAT THE DEPOSITIONS WERE TAKEN IN GOOD FAITH
AND WERE ESSENTIAL TO THE DEVELOPMENT OF DEFENDANT'S CASE. AS TO
THE TRIAL EXHIBITS, IT IS THE COURT'S RECOLLECTION THAT BOTH
SIDES LITIGATED THE PHOTOGRAPHS AND THE MEDICAL RECORDS AND THE
COURT EXERCISES IT'S DISCRETION AND GRANTS THE REQUEST.
MOTION GRANTED FOR COSTS AND DISBURSEMENT OF $1043.06.

MINUTE ENTRY

PAGE 2

DATED THIS

GKl/jmb

010907198

UGUST, 2 0 04

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 010907198 by the method and on the date
specified.
METHOD
Mail

Mail

Mail

Dated this y \

NAME
FRANCIS J CARNEY
ATTORNEY PLA
50 W BROADWAY STE 700
BANK ONE TOWER
SALT LAKE CITY, UT
84101-2006
CARLOS J CLARK
ATTORNEY PLA
1640 W 500 S STE D
SALT LAKE CITY UT 84104
KRISTIN A VANORMAN
ATTORNEY DEF
9 EXCHANGE PLACE
SIXTH FLOOR BOSTON BUILDING
SALT LAKE CITY UT 84111

day of

fc-vAfJ
Deputy Court Clerk

Page 1 (last)

ADDENDUM H

IMAGED
FILED CISTilSCT COURT
Third Judicial Pislnct

Kristin A. VanOrman (Bar No. 7333)
STRONG AND HANNI

_^_s

Attorneys for Defendant
3 Triad Center, Suite 500
Salt Lake City, UT 84180
Telephone: (801)532-7080
Facsimile: (801)596-1508
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

BETTY FIELDEN,

ORDER AND JUDGMENT

Plaintiff,
vs.
Civil No. 010907198
BRENT C.HANSEN,

Judge Glenn K. Iwasaki
Defendant.

The defendant's Motion for Costs and Disbursements was submitted to this Court
for decision after the filing of defendant's supporting memorandum, the plaintiffs objection
to defendant's motion, and the defendant's reply brief. Based upon the pleadings and
arguments of counsel presented in said memoranda, the Judgment Upon the Jury Verdict
previously entered herein, and the Court being fully advised,
IT IS HEREBY ORDERED that judgment of costs and disbursements be and is
hereby entered in favor of the defendant, Brent C. Hansen, and against plaintiff, Betty
Order and Judgment @J

tn^cion^'A
OlwnQ nnans

Fielden, in the amount of ONE THOUSAND, FORTY-THREE and 06/100 DOLLARS
($1,043.06). This judgment shall bear interest at the rate of 3.29% per annum until paid.
DATED this

/

_ day of Ay()l/-

, 2004.
BY THE COL

Honorable Glenn K. Iwasaki
Third District Court Judge

r\f\A Ann

nnnne

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 13th day of October, 2004, a true and
correct copy of the foregoing ORDER AND JUDGMENT was served by mail, postage fully
prepaid, upon the following:
Carlos J. Clark
1640 West 500 South, Suite D
Salt Lake City, UT 84104

